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MEMORANDUM 
*
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Before: ALARCON, HAWKINS, and THOMAS, Circuit Judges. 

Jose De Jesus Orozco-Trejo appeals from the sentence imposed following

his guilty plea to unlawful reentry of a deported alien, in violation of 8 U.S.C. §

1326.  
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Orozco-Trejo contends that district court err by sentencing him to a term of

64 months when he only pled to the elements of 8 U.S.C. § 1326(a), which carries

a maximum sentence of two years and that Almendarez-Torres v. United States,

523 U.S. 224 (1998) is no longer good law in light of intervening Supreme Court

decisions, specfically Shepard v. United States, 544 U.S. 13 (2005), and Dretke v.

Haley, 541 U.S. 386 (2004).   These contentions are foreclosed.  See United States

v. Beng-Salazar, 2006 WL 1843394 *5 (9th Cir. 2006, July 6) (rejecting after

Shepard and Haley, the specific contention that a section 1326(b) enhancement

cannot be applied where the defendant did not admit his prior conviction during a

guilty plea); United States v. Weiland, 420 F.3d 1062, 1080 n.16 (9th Cir. 2005)

(holding that we are bound to follow Almendarez-Torres even though it has been

called into question, unless it is explicitly overruled by the Supreme Court).

              We also reject Orozco-Trejo’s contention that the enhanced sentenced

was inappropriate because the government did not allege, nor did Orozco-Trejo

admit, the date of his deportation.  See United States v. Castillo-Rivera, 244 F.3d

1020, 1024-25 (9th Cir. 2001) (holding that a temporal relationship is not

required); see also United States v. Hernandez-Hernandez, 431 F.3d 1212, 1216-

17 (9th Cir. 2005) (rejecting a Sixth Amendment challenge where the indictment

did not specify that the deportation was subsequent to the predicate conviction). 

http://web2.westlaw.com/find/default.wl?rs=WLW6.03&serialnum=2001244848&tf=-1&db=506&tc=-1&fn=_top&referenceposition=1024&mt=Wes


3

AFFIRMED.


